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CALIFORNIA PERSONAL INJURY CLAIMS: FILING 
PROCESS AND YOUR RIGHTS 
This report explains how personal injury claims work in California. It covers the deadlines you must follow, the 
steps to file a claim, the money you may recover, and the rules that apply to your case. Whether you were 
hurt in a car accident, a fall on someone's property, or another incident caused by someone else's 
carelessness, this guide walks you through the process from start to finish. 

Key facts you should know: 

● You generally have two years from the date of your injury to file a lawsuit 

● If a government agency caused your injury, you must file a special claim within six months 

● California lets you recover money even if you were partly at fault for the accident 

● You can hire a lawyer who only gets paid if you win your case 

● There is no cap on pain and suffering awards in most personal injury cases (medical malpractice is an 
exception) 

--- 

Part 1: The Legal Rules That Apply to Your Case 
This section explains the main California laws that control how personal injury claims work, including filing 
deadlines, fault rules, and the types of money you can recover. 

Statute of Limitations: Your Filing Deadline 

A statute of limitations is the legal deadline for filing a lawsuit. If you miss this deadline, the court will almost 
certainly dismiss your case — no matter how strong it is. 

For most personal injury claims in California, the statute of limitations is two years from the date of your injury, 
as set by Cal. Code Civ. Proc. § 335.1 (https://www.nolo.com/legal-encyclopedia/what-is-the-personal-injury-
statute-of-limitations-in-california.html). This two-year clock generally starts ticking on the day the injury 
happens, not when you first see a doctor or realize how serious your injury is. 

There are some exceptions to the two-year rule: 

● Property damage claims: You have three years to file under Cal. Code Civ. Proc. § 338(c)(1) 
(https://www.rosenstockandazran.com/blog/california-personal-injury-statute-of-limitations/) 

● Medical malpractice claims: You must file within one year of discovering the injury or three years from 
the date of injury, whichever comes first, under Cal. Code Civ. Proc. § 340.5 
(https://www.jdsupra.com/legalnews/the-four-components-of-negligence-in-6178570/) 

● Claims against government agencies: You must file an administrative claim within six months of the 
injury — this is explained in detail in Part 5 

● Tolling provisions (situations that pause the clock): The deadline may be paused if the injured person is 
a minor (under 18), is mentally incapacitated, or if the person who caused the injury left California or 
concealed their actions 

Important: Missing the statute of limitations deadline will permanently bar your claim. There is no 
way to undo this. You should speak with an attorney well before your deadline to protect your 
rights. 

Pure Comparative Negligence: You Can Recover Even If You Were Partly at Fault 

Comparative negligence is a legal rule that determines how fault is shared between the people involved in an 
accident. California follows a system called pure comparative negligence, established by the California 
Supreme Court in Li v. Yellow Cab Co., 13 Cal.3d 804 (1975) 
(https://scholar.google.com/scholar_case?case=li). 

Under this system, your financial recovery is reduced by your percentage of fault, but you are never 
completely barred from recovering money. Here is how it works: 

● If a jury decides your total damages are $100,000 but you were 40% at fault, you receive $60,000 



● Even if you were 80% at fault, you can still recover 20% of your damages 

● There is no cutoff point — even at 99% fault, you can recover 1% 

This is different from many other states that use a modified comparative negligence rule. In those states, if 
you are 50% or 51% at fault (depending on the state), you recover nothing at all. California's rule is more 
protective of injured people. 

Types of Damages You Can Recover 

Damages is the legal word for the money you can receive as compensation for your injuries. California law 
divides damages into two main categories. 

Economic damages are your actual financial losses. These include: 

● Medical bills (past and future) 

● Lost wages from missed work 

● Loss of future earning ability if your injury is permanent 

● Property damage (such as car repair costs) 

● Other out-of-pocket expenses related to the injury 

Non-economic damages compensate you for losses that do not have a specific dollar amount. These include: 

● Physical pain and suffering 

● Emotional distress 

● Loss of enjoyment of life 

● Impact on personal relationships 

Important: In most personal injury cases, California does not cap non-economic damages. 
However, in medical malpractice cases, the Medical Injury Compensation Reform Act (MICRA) 
limits non-economic damages. As of January 1, 2026, the cap is $470,000 for non-death cases and 
$650,000 for wrongful death cases. These caps increase annually under Assembly Bill 35 (2022) 
(https://www.caoc.org/MICRA). 

Under Cal. Civ. Code § 1431.2 (https://www.tysonmendes.com/defending-deep-pocket-california-proposition-
51-offset-vicarious-liability/) (known as Proposition 51), when there are multiple defendants, each defendant is 
responsible only for their share of non-economic damages but may be held responsible for all economic 
damages. 

--- 

Part 2: Before You File a Lawsuit — Initial Steps 
This section covers what happens in the first weeks after your injury, including finding a lawyer, gathering 
evidence, and beginning your claim. 

Consulting with an Attorney (Weeks 1–2) 

The personal injury process begins when you meet with an attorney. During this first meeting, the attorney 
will: 

● Listen to the facts of how you were injured 

● Review any documents or photographs you have 

● Explain whether you have a valid claim and how strong it may be 

● Discuss the expected timeline and possible outcomes 

● Explain the fee arrangement 

Contingency fee means the attorney does not charge you anything upfront. Instead, the attorney receives a 
percentage of the money recovered for you — typically 33.3% if the case settles before a lawsuit is filed, or 
35%–40% if the case goes to litigation or trial. If you do not win, you owe the attorney nothing for their time. 

These agreements must be in writing under Cal. Bus. & Prof. Code § 6147 
(https://www.victimslawyer.com/blog/can-i-get-a-personal-injury-lawyer-who-works-on-contingency-fees/). The 
written agreement must clearly state: 



● The percentage the attorney will receive 

● Whether costs are deducted before or after the fee is calculated 

● How medical liens and insurance claims will be handled 

● That the fee percentage is negotiable and not set by law 

Important: If an attorney does not give you a written contingency fee agreement, you may have the 
right to refuse to pay the fee entirely. Always ask for and keep a copy of this agreement. 

Gathering Evidence (Weeks 2–8) 

After you hire an attorney, the investigation phase begins. Strong evidence is essential to proving your case. 
Your attorney will work to collect: 

● Medical records: Under Cal. Health & Safety Code § 123110 (https://sargentlawfirm.com/rights-
concerning-access-medical-records-personal-injury/), you have the right to obtain copies of your own 
medical records. Healthcare providers must give you copies within 15 days of your written request. 
These records prove the connection between the accident and your injuries. 

● Accident reports: Police reports, incident reports, or other official documentation of what happened 

● Photographs and video: Images of the accident scene, your injuries, vehicle damage, hazardous 
conditions, or surveillance footage 

● Witness information: Names and contact details for anyone who saw the accident 

● Financial records: Pay stubs, tax returns, and employer letters to prove lost wages 

● Expert opinions: Depending on your case, your attorney may hire medical experts, accident 
reconstruction specialists, or economists to support your claim 

Your attorney will also identify every person or company that may be legally responsible for your injury. For 
example, in a car accident, this could include the other driver, the vehicle owner, and possibly the driver's 
employer if the driver was working at the time. 

--- 

Part 3: The Demand Letter and Settlement Negotiations 
This section explains what happens after your evidence is gathered and your medical treatment has 
stabilized. Most personal injury cases settle without ever going to trial. 

The Demand Letter (Weeks 6–16) 

Once you have reached maximum medical improvement (MMI) — the point where your condition has 
stabilized and further treatment is unlikely to produce significant improvement — your attorney prepares a 
demand letter. This is a formal written document sent to the at-fault party's insurance company. 

The demand letter includes: 

● A detailed description of how the accident happened and why the other party is at fault 

● The legal reasons the other party owes you money (the legal theories of liability) 

● Supporting evidence such as police reports, witness statements, and photographs 

● A complete list of your economic damages — every medical bill, lost wage amount, and out-of-pocket 
cost, with documentation 

● A description of your non-economic damages — your pain, suffering, emotional distress, and how the 
injury changed your daily life 

● A specific dollar amount you are requesting as settlement 

● A deadline for the insurance company to respond (typically 30–45 days) 

The demand amount is usually calculated by adding up all your economic damages and then multiplying by a 
factor (typically 2 to 5 times) to account for pain and suffering. The multiplier depends on how severe and 
permanent your injuries are. 

How Settlement Negotiations Work 

Under California's Fair Claims Settlement Practices Regulations (https://weinbergerlaw.net/how-long-do-
personal-injury-claims-take-in-california-a-comprehensive-timeline-2/), insurance companies must 
acknowledge your claim within 15 calendar days and accept or deny it within 40 days of receiving sufficient 
proof of loss. 



After receiving your demand letter, the insurance adjuster typically responds within 30–60 days with one of 
three options: 

● Acceptance of the demand amount (rare) 

● Denial of liability (the insurer claims their policyholder was not at fault) 

● Counteroffer at a significantly lower amount than your demand 

If the insurer makes a counteroffer, your attorney and the insurance adjuster will go back and forth with offers 
and counteroffers. This process can take 6–12 weeks or longer. 

When both sides agree on an amount, the insurance company sends a settlement agreement and release. By 
signing this document, you agree that the settlement is full payment for your claim and that you give up the 
right to seek any additional money from the at-fault party for this incident. The insurance company generally 
issues payment within 10–30 days after receiving the signed release. 

Important: Once you sign a settlement release, you cannot go back and ask for more money, even if 
your injuries turn out to be worse than expected. Make sure your medical condition is fully 
understood before you agree to settle. 

Lien Resolution After Settlement 

A lien is a legal claim by a third party (such as your health insurance company) on part of your settlement 
money. If your health insurer paid for treatment related to your injury, they may have the right to be repaid 
from your settlement. 

Resolving liens can add 2–8 weeks to the time it takes for you to receive your final payment. This is especially 
true for plans governed by ERISA (the Employee Retirement Income Security Act), which is a federal law that 
applies to many employer-provided health plans. ERISA plans are not subject to California's "Made Whole" 
doctrine and can demand full repayment of the medical costs they covered. 

Your attorney can often negotiate lien reductions on your behalf, which means the insurer agrees to accept 
less than the full amount they paid, leaving more money for you. 

--- 

Part 4: Filing a Lawsuit in Court 
This section explains the formal process of filing a lawsuit if settlement negotiations fail or the insurance 
company refuses to offer a fair amount. 

Preparing and Filing the Complaint (Weeks 16–20) 

If you cannot reach a settlement, your attorney files a complaint — the official legal document that starts a 
lawsuit. In California, personal injury complaints are filed using Judicial Council Form PLD-PI-001 
(https://courts.ca.gov/sites/default/files/courts/default/2024-11/pldpi001.pdf). 

Under Cal. Code Civ. Proc. § 425.10 (https://impactattorneys.com/code-of-civil-procedure-425-10/), the 
complaint must include: 

● A statement of the facts explaining what happened 

● The legal reasons the defendant owes you money (your causes of action, such as negligence) 

● A demand for relief (what you are asking the court to award you) 

Note: In personal injury cases, the complaint does not state a specific dollar amount. Instead, it 
says damages are sought "according to proof." Under Cal. Code Civ. Proc. § 425.11 
(https://impactattorneys.com/code-of-civil-procedure-425-11/), a separate statement of damages 
must be served on the defendant. 

Along with the complaint, you must file: 

● A Civil Case Cover Sheet (Form CM-010) (https://courts.ca.gov/sites/default/files/courts/default/2024-
11/cm010.pdf) providing the court with basic information about your case 

● A filing fee of $435 in most California counties (the fee may be slightly higher in some counties like San 
Francisco) 



The court then issues a Summons (Form SUM-100) 
(https://courts.ca.gov/sites/default/files/courts/default/2024-11/sum100.pdf), which is the official notice to the 
defendant that they are being sued and have 30 days to respond. 

Serving the Defendant (Weeks 20–22) 

Service of process means officially delivering copies of the complaint and summons to the defendant. You 
must complete service within 60 days of filing, though the law allows up to three years under Cal. Code Civ. 
Proc. § 583.210 (https://impactattorneys.com/code-of-civil-procedure-583-210/). Courts enforce the 60-day 
deadline strictly. 

California law (Cal. Code Civ. Proc. §§ 415.10–415.50 
(https://sdlawlibrary.libguides.com/serve_summons/complaint)) allows several methods of service: 

● Personal service: Someone who is at least 18 years old and not a party to the case hands the 
documents directly to the defendant 

● Substituted service: If the defendant cannot be found, the documents are left with a responsible adult at 
the defendant's home or workplace, then a copy is mailed 

● Service by mail: Available in limited situations, usually when other methods have failed 

● Service by publication: Publishing notice in a newspaper — only allowed when the defendant truly 
cannot be located and the court grants permission 

After service is completed, a proof of service must be filed with the court. Failure to serve the defendant in 
time can result in your case being dismissed. 

The Defendant's Response (Weeks 22–26) 

The defendant has 30 calendar days from the date of service to respond. Common responses include: 

● Answer: The defendant admits or denies each claim in your complaint and raises any defenses (such as 
arguing you were at fault) 

● Demurrer: The defendant argues that even if everything in your complaint is true, the law does not give 
you a right to recover — this is rarely successful 

● Motion to strike: The defendant asks the court to remove certain parts of the complaint 

● Motion to quash service: The defendant argues that service was not done properly 

If the defendant does not respond within 30 days, you can ask the court for a default judgment, which means 
you win because the defendant failed to participate. 

--- 

Part 5: Claims Against Government Agencies 
This section explains the special rules that apply when a government entity — such as a city, county, state 
agency, or school district — caused your injury. These rules are stricter and have shorter deadlines. 

The Six-Month Administrative Claim Requirement 

Under the California Government Claims Act (Cal. Gov't Code §§ 810–998.3 
(https://www.advocatemagazine.com/article/2018-november/claims-presentation-requirements-under-the-
government-claims-act)), you must file a written administrative claim with the government agency before you 
can file a lawsuit. You have only six months from the date of injury to file this claim under Cal. Gov't Code § 
911.2 (https://sdlawlibrary.libguides.com/c.php?g=1383255&p=10229513). 

Critical: The six-month deadline runs from the date of the injury — not from when you discovered 
the injury or sought medical care. This deadline is strictly enforced. 

Under Cal. Gov't Code § 910 (https://www.advocatemagazine.com/article/2018-november/claims-
presentation-requirements-under-the-government-claims-act), your claim must include: 

● Your name and mailing address 

● An address where the agency should send notices 

● The date, location, and circumstances of the incident 

● A description of the injury, damage, or loss you suffered 



● An estimate of your damages (if known at the time) 

● Your signature or the signature of someone authorized to sign for you 

You must deliver the claim to the correct office: 

● For claims against a city: File with the City Clerk or City Attorney 

● For claims against the state: File with the Department of General Services 

● For claims against a school district: File with the District Superintendent or Clerk 

What Happens After You File the Administrative Claim 

The government agency has 45 days to respond. They can accept, deny, or request that you amend your 
claim. Here is what happens in each scenario: 

● Claim denied in writing: You have six months from the date of the denial to file a lawsuit in superior court 

● Agency does not respond within 45 days: The claim is considered denied by law on the 45th day. You 
then have two years from the original injury date to file a lawsuit 

What If You Miss the Six-Month Deadline 

If you miss the six-month deadline, you may be able to seek relief under Cal. Gov't Code § 946.6 
(https://www.advocatemagazine.com/article/2018-november/claims-presentation-requirements-under-the-
government-claims-act/). You must petition the government agency (and possibly the court) and show: 

● You applied to the agency as soon as you could 

● You had a valid reason for the late filing (called excusable neglect) 

● The government agency would not be harmed by allowing the late claim 

Important: Courts grant this relief rarely and only in unusual circumstances. Simply not knowing 
about the deadline or not having a lawyer is generally not considered a valid excuse. If your injury 
involves a government agency, you should contact an attorney immediately. 

--- 

Part 6: Discovery — Exchanging Information and Evidence 
This section explains the discovery phase, which is when both sides exchange information and evidence after 
a lawsuit is filed. Discovery usually lasts 6–12 months and is governed by Cal. Code Civ. Proc. §§ 2016.010–
2036.050 (https://selfhelp.courts.ca.gov/discovery-civil/request). 

Types of Discovery 

Interrogatories are written questions that one side sends to the other. The person receiving the questions 
must provide written answers under oath within 30 days. There are two types: 

● Form interrogatories: Standard questions used in most cases (asking about witnesses, insurance 
coverage, and basic facts) 

● Special interrogatories: Custom questions specific to your case 

Requests for production of documents require the other side to provide copies of relevant records, such as: 

● Maintenance logs (in slip-and-fall cases) 

● Employment records (if the at-fault driver was working at the time) 

● Prior incident reports (showing the defendant knew about a hazard) 

● Electronic records including text messages and emails 

Requests for admission ask the other side to admit or deny specific facts. For example: "Admit that you were 
driving above the speed limit at the time of the accident." If the other side does not deny a fact, it is treated as 
true for the rest of the case. 

Depositions are in-person question-and-answer sessions conducted under oath and recorded by a court 
reporter. Your attorney can question the defendant, witnesses, and experts. The defendant's attorney can also 
question you. Depositions serve multiple purposes: 

● Testing the credibility of witnesses before trial 



● Learning about the other side's evidence and legal arguments 

● Preserving testimony of witnesses who may not be available at trial 

Discovery Deadlines 

All discovery must be completed 30 days before the trial date (this is called the discovery cutoff). Expert 
witnesses must be disclosed with enough time for the other side to prepare their own experts in response. 

--- 

Part 7: Pre-Trial Procedures and Trial 
This section covers what happens as your case moves toward trial, including motions, mandatory settlement 
conferences, and the trial itself. 

Pre-Trial Motions 

Either side may file a motion for summary judgment under Cal. Code Civ. Proc. § 437c 
(https://ceb.com/blog/california-civil-procedure-pre-trial/). This motion asks the court to decide the case 
without a trial, arguing that the evidence is so clear that no reasonable jury could disagree. These motions are 
decided based on written documents — there is no live testimony. 

Mandatory Settlement Conference 

California courts require a mandatory settlement conference (MSC) before trial, typically scheduled 30–60 
days before the trial date, under Cal. Rules of Court, Rule 3.1380 
(https://courts.ca.gov/cms/rules/index/three/rule3_1380). A judge or judicial officer acts as a mediator to help 
both sides reach a settlement. 

Each side must submit a settlement conference statement at least five court days before the conference. This 
statement must include: 

● A good-faith settlement demand (from your side) or offer (from the defendant's side) 

● An itemized list of your economic and non-economic damages 

● A detailed discussion of the facts and law supporting your position 

Both you and your attorney must attend the MSC in person. 

The Trial Process 

If your case does not settle, it proceeds to trial. Here is the general sequence: 

1. Jury selection (voir dire): Attorneys and the judge question potential jurors to identify bias and select a 
fair jury 

2. Opening statements: Each side presents a summary of what the evidence will show — this is not 
argument, but a roadmap for the jury 

3. Plaintiff's case: Your attorney presents your evidence through witnesses, medical experts, economic 
experts, and documents to prove all four elements of negligence — duty, breach, causation, and 
damages 

4. Defendant's case: The defendant presents evidence to challenge your claims and argue that you were 
partly or fully at fault 

5. Closing arguments: Each side summarizes the evidence and asks the jury to rule in their favor 

6. Jury instructions: The judge explains the applicable law to the jury 

7. Jury deliberation and verdict: The jury discusses the case privately and returns a verdict stating the 
percentage of fault for each party and the amount of damages 

A typical personal injury trial lasts 2–10 days for straightforward cases, though complex cases can last several 
weeks. 

After the Trial 

After the verdict, either side may file post-trial motions under Cal. Code Civ. Proc. §§ 657–663a 
(https://www.hansonbridgett.com/our-blogs/appellate-insight/jumping-gun-what-happens-if-notice-appeal-filed-
while-post-trial): 



● A motion for new trial argues that the verdict was wrong due to excessive or inadequate damages, errors 
during trial, or newly discovered evidence 

● A motion for judgment notwithstanding the verdict (JNOV) argues that no reasonable jury could have 
reached the verdict based on the evidence 

Any party unhappy with the final judgment may file an appeal with the California Court of Appeal within 60 
days (or 90 days if post-trial motions were filed), under Cal. Rules of Court, Rule 8.108 
(https://courts.ca.gov/cms/rules/index/eight/rule8_108). 

--- 

Part 8: Proving Negligence — The Four Elements 
This section explains the four things you must prove to win a negligence-based personal injury case. You 
must prove each element by a preponderance of the evidence, which means it is more likely true than not. 

Element 1: Duty of Care 

You must show that the defendant had a legal obligation to act with reasonable care toward you. Under Cal. 
Civ. Code § 1714 (https://www.martinianlaw.com/understanding-californias-pure-comparative-negligence-
law/), everyone has a duty to use ordinary care to avoid injuring others. 

In most situations, this element is straightforward: 

● Drivers owe other people on the road a duty to drive safely 

● Business owners owe customers a duty to keep the property in safe condition 

● Doctors owe patients a duty to provide treatment that meets professional standards 

Element 2: Breach of Duty 

You must prove that the defendant failed to meet the standard of care — in other words, they acted in a way 
that a reasonable person in the same situation would not have. Examples include: 

● Running a red light or speeding 

● Failing to clean up a spill in a store 

● A doctor making an error that another competent doctor would not have made 

Element 3: Causation 

You must prove that the defendant's careless behavior actually caused your injury. This has two parts: 

● Actual cause ("but for" cause): Your injury would not have happened if the defendant had acted carefully 

● Proximate cause: Your injury was a foreseeable result of the defendant's actions 

This element is often the most heavily disputed, especially in medical malpractice cases where expert 
testimony is required to establish the link between the defendant's actions and your injury. 

Element 4: Damages 

You must prove that you suffered real, measurable harm. This includes both financial losses (medical bills, 
lost wages) and non-financial losses (pain and suffering, emotional distress). You cannot recover damages for 
injuries that are merely speculative or theoretical. 

--- 

Part 9: Punitive Damages and Special Damage Categories 
This section explains when additional damages beyond your actual losses may be available. 

Punitive Damages 

Punitive damages (also called exemplary damages) are extra money awarded to punish a defendant for 
extremely bad behavior and to discourage similar behavior in the future. They are available under Cal. Civ. 
Code § 3294 (https://www.chainlaw.com/punitive-damages/) only when you can prove, by clear and 
convincing evidence, that the defendant acted with: 



● Oppression: Intentionally cruel conduct that disregards your rights (for example, knowingly selling a car 
with a dangerous defect without telling the buyer) 

● Fraud: Intentionally lying about or hiding an important fact (for example, a manufacturer covering up 
failed safety tests) 

● Malice: Intentionally trying to harm you or acting with conscious disregard for your safety 

Clear and convincing evidence is a higher standard of proof than the usual "more likely than not" standard. It 
means the evidence must be strong enough that the jury feels a firm conviction that the facts are true. 

There is no fixed formula for calculating punitive damages. The jury considers the seriousness of the 
defendant's conduct, the defendant's financial resources, and the need to deter similar behavior. However, the 
U.S. Supreme Court has indicated that awards drastically out of proportion to actual damages may violate 
constitutional protections. 

Note: Punitive damages are generally not available in wrongful death cases unless the defendant 
was convicted of felony homicide. However, they may be sought through a separate survival action 
brought by the estate of the deceased person. 

Structured Settlements vs. Lump Sum Payments 

If you receive a large settlement or judgment, you may have the option of a structured settlement instead of 
receiving the entire amount at once. Under 26 U.S.C. § 104(a)(2) (https://www.callahan-law.com/structured-
settlements-vs-lump-sum-payouts/), structured settlement payments are generally tax-free. 

● Structured settlement: You receive payments over time (monthly, annually, or on a custom schedule). 
This provides long-term financial security and tax advantages. 

● Lump sum: You receive the entire amount at once. This gives you immediate access to the money and 
full control over how to invest or spend it. 

Your attorney can help you decide which option is better for your situation. 

--- 

Part 10: Important Deadlines and Risk Warnings 
This section summarizes every critical deadline in the personal injury process and highlights the most 
significant risks to your case. 

Key Deadlines at a Glance 
Stage Deadline What Happens If You Miss It 
File government administrative 
claim 

6 months from injury Claim against public entity 
barred 

File personal injury lawsuit 2 years from injury Claim permanently barred 
Serve the defendant after filing 60 days from filing (up to 3 years 

maximum) 
Case dismissed 

Defendant responds to complaint 30 days from service Default judgment for plaintiff 
Discovery cutoff 30 days before trial Late evidence excluded 
Mandatory settlement conference As scheduled by court Sanctions for non-attendance 
Notice of appeal 60–90 days after judgment Right to appeal lost 

 

Risk Factors to Watch 

Missed deadlines: The statute of limitations and government claim deadlines are absolute. If you miss them, 
your case is over regardless of how strong it is. 

Evidence preservation: Photographs, video footage, witness memories, and physical evidence deteriorate 
over time. The sooner you begin preserving evidence, the stronger your case will be. 

Comparative negligence exposure: The defendant's insurance company will look for any way to argue you 
were partly at fault. Even a 20%–30% finding of comparative fault on your part can reduce a $200,000 case 
by $40,000–$60,000. 



Judgment collectibility: Winning a verdict does not guarantee you will receive money. If the defendant has no 
insurance and few assets, collecting on a judgment can be difficult or impossible. Your attorney should 
evaluate the defendant's ability to pay early in the process. 

Lien obligations: Health insurance liens can consume a significant portion of your settlement. Federal ERISA 
plans may demand full repayment of all medical costs they covered. Your attorney should negotiate lien 
reductions as part of the settlement process. 

Recent Legal Changes Affecting Your Case (2025–2026) 
● MICRA cap increases: As of January 1, 2026, non-economic damages in medical malpractice cases are 

capped at $470,000 (non-death) and $650,000 (wrongful death), with annual increases continuing 
through 2034 

● Auto insurance minimums increased: Effective January 1, 2025, California's minimum auto insurance 
requirements doubled from $15,000/$30,000/$5,000 to $30,000/$60,000/$15,000 under Senate Bill 1107 
(https://www.martinianlaw.com/minimum-car-insurance-requirements-in-california/), affecting settlement 
ranges in car accident cases 

--- 

Part 11: Court Forms and Locations 
This section lists the official forms and court locations you may need. 

Required Court Forms 
● PLD-PI-001: Complaint — Personal Injury, Property Damage, Wrongful Death 

(https://courts.ca.gov/sites/default/files/courts/default/2024-11/pldpi001.pdf) — The official complaint 
form for all personal injury cases 

● SUM-100: Summons (https://courts.ca.gov/sites/default/files/courts/default/2024-11/sum100.pdf) — The 
official notice to the defendant that they are being sued 

● CM-010: Civil Case Cover Sheet (https://courts.ca.gov/sites/default/files/courts/default/2024-
11/cm010.pdf) — Statistical information filed with the complaint 

● POS-010: Proof of Service of Summons (https://courts.ca.gov/sites/default/files/courts/default/2024-
11/pldpi001.pdf) — Documentation proving the defendant was served 

San Francisco Superior Court Locations 
● Main courthouse: 100 Montgomery Street, Suite 800, San Francisco, CA 94104 

● Secondary location: 630 Sansome Street, 4th Floor, Room 475, San Francisco, CA 94111 

● Concord location: 1855 Gateway Blvd., Suite 850, Concord, CA 94520 

--- 
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Executive Summary 

California personal injury claims operate under a well-established statutory and procedural framework that 
grants injured parties broad recovery rights while imposing strict deadlines and procedural requirements for 
filing. The fundamental statute of limitations for most personal injury claims is two years from the date of 
injury, with critical exceptions including six-month administrative filing requirements for government entity 
defendants and three-year timeframes for certain property damage claims.[1] California's pure comparative 
negligence system permits recovery even when a plaintiff bears substantial fault (up to 99%), with damages 
reduced proportionally by the plaintiff's degree of responsibility rather than barring recovery entirely.[2] The 
filing process encompasses multiple interconnected stages: initial consultation and case evaluation, evidence 
gathering and investigation, demand letter negotiation, and if settlement fails, formal complaint filing, 
discovery, and potential trial. 

Key Findings: 

Statute of Limitations: Two years from injury date for personal injury; three years for property damage; six 
months for government entity administrative claims; varies for specialized claims (medical malpractice, 
wrongful death, domestic violence) 

Pure Comparative Negligence: Plaintiff recovers proportionate to defendant's fault percentage; no recovery 
bar at any fault level under California law 

Damages Recoverable: Economic damages (medical bills, lost wages, property damage) uncapped; non-
economic damages (pain and suffering) capped only in medical malpractice ($350,000 base in 2026, 
increasing annually) 

Filing Requirements: Compliance with California Code of Civil Procedure pleading standards; proper service 
within 60 days of filing; government entities require prior administrative claim filing within six months 

Settlement Timeline: Pre-lawsuit settlement typically 30-90 days for straightforward claims; 6-12 weeks post-
demand; complex cases extend 12-24+ months 

Client Risk Assessment: Low to medium risk if statute of limitations is observed and evidence is preserved; 
high risk if filing deadlines approach, administrative requirements for government entities are missed, or 
liability is disputed 

I. Legal Framework: Statutory Authority and Controlling Precedent 

A. Statutory Foundations for Personal Injury Claims 

California personal injury law is primarily codified in the California Code of Civil Procedure (CCP) and 
California Civil Code, supplemented by specialized statutes for particular claim categories. The foundational 
statute governing the filing deadline is California Code of Civil Procedure Section 335.1, which establishes a 
two-year statute of limitations for personal injury claims arising from negligence, whether resulting from 
bodily injury, property damage, or wrongful death.[1][4] This timeline begins on the date of the injury or 
incident giving rise to the claim, not when the plaintiff discovers the injury, except in narrow circumstances 
governed by the discovery rule.[3] 

Complementary to the statute of limitations, California Code of Civil Procedure Section 425.10 establishes the 
pleading requirements for complaints in civil actions, mandating that every complaint "contain a statement of 
the facts constituting the cause of action, in ordinary and concise language" and "a demand for judgment for 
the relief to which the pleader claims to be entitled."[5] For personal injury and wrongful death cases 
specifically, California Code of Civil Procedure Section 425.11 requires separate service of a statement of 
damages on the defendant, rather than including the specific dollar amount in the complaint itself, to avoid 
undue prejudice in early litigation stages.[18] 

Service of process requirements are governed by California Code of Civil Procedure SectionSection 415.10-
415.50, which authorize multiple methods of service including personal delivery, substituted service, service 
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by mail, and service by publication under specified circumstances.[23] Critically, California Code of Civil 
Procedure Section 583.210 mandates that the summons and complaint be served upon the defendant within 
three years after the action is commenced, with proof of service filed within 60 days of service, or the case 
faces mandatory dismissal.[20] The 60-day service deadline is strictly enforced and requires showing good 
cause for extension under California Rules of Court, Rule 3.110. 

B. Pure Comparative Negligence and Liability Framework 

California adopted pure comparative negligence as its governing liability standard through the landmark 1975 
California Supreme Court decision in Li v. Yellow Cab Co., 13 Cal.3d 804 (1975), which replaced the harsh 
common law "contributory negligence" doctrine with a proportionate fault system.[3][6] Under this standard, 
codified in California Civil Code Section 1714, "everyone is responsible, not only for the result of his or her 
willful acts, but also for an injury occasioned to another by his or her want of ordinary care or skill in the 
management of his or her property or person," making negligence liability contingent on whether the 
defendant's conduct fell below the applicable standard of care.[6] 

The mechanics of comparative negligence operate as follows: if a jury or fact-finder determines that a plaintiff 
sustained $100,000 in damages but also finds the plaintiff 40% responsible for the accident through their own 
negligence, the plaintiff recovers $60,000 (the $100,000 award reduced by the 40% comparative fault 
percentage).[3] Critically, even a plaintiff who is 51%, 75%, or 99% at fault retains the right to recover the 
proportionate share attributable to the defendant's negligence-there is no threshold at which recovery is 
barred.[2][6] This represents a fundamental divergence from states following the "modified" comparative 
negligence doctrine (50% bar rule or 51% bar rule), where plaintiffs barred at or above a specified fault 
threshold cannot recover at all. 

C. Damages Framework: Economic, Non-Economic, and Statutory Caps 

California distinguishes between economic damages and non-economic damages for purposes of both 
calculation and, in limited contexts, statutory capping. California Civil Code Section 1431.2 (Proposition 51, 
enacted in 1986) fundamentally restructured joint and several liability by limiting non-economic damages to a 
defendant's proportionate share of fault while maintaining joint and several liability for economic 
damages.[10] This means a defendant who is 10% at fault for economic damages of $100,000 (e.g., medical 
bills and lost wages) remains potentially liable for the full $100,000 to satisfy a judgment, but is liable only 
for 10% of non-economic damages ($50,000 x 10% = $5,000 if non-economic damages total 
$50,000).[10][43] 

Medical Malpractice Damages Caps (MICRA): The Medical Injury Compensation Reform Act (MICRA), 
codified in California Code of Civil Procedure Section 340.5, imposes specific caps on non-economic 
damages in medical negligence cases. As of January 1, 2026, the MICRA cap on non-economic damages in 
medical malpractice cases stands at $470,000 for non-death cases (increased from $350,000 in 2023).[38] For 
wrongful death cases arising from medical malpractice, the cap is $650,000 (increased from $500,000 in 
2023).[38] These caps increase by $40,000 and $50,000 annually, respectively, through 2034, after which they 
rise by 2% annually to account for inflation.[4][33] Notably, economic damages in medical malpractice cases 
remain uncapped.[13][36] 

Non-Economic Damages in General Personal Injury Claims: Outside medical malpractice, California imposes 
no statutory cap on non-economic damages, permitting juries to award compensation for pain and suffering, 
emotional distress, loss of enjoyment of life, and related intangible harms based on evidence presented at 
trial.[13][16] These damages are inherently subjective and vary widely depending on injury severity, 
permanence, and impact on the plaintiff's daily functioning.[13] 

D. Government Entity Claims: Administrative Procedures and Shortened Deadlines 

Claims against public entities-including state agencies, counties, cities, school districts, and special districts-
are subject to the California Government Claims Act (California Government Code SectionSection 810-
998.3), which imposes mandatory administrative procedures before lawsuit filing and substantially shorter 
filing deadlines than ordinary negligence claims.[7][10] 

The administrative process operates as follows: A claimant must file a written claim with the public entity 
within six months of the date of injury (for personal injury, property damage, or wrongful death), or within 
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one year for breach of contract or other causes of action.[7][10] This six-month deadline is strictly construed 
and is not extended by the discovery of injury; it runs from the date the injury occurs, regardless of when it is 
discovered or diagnosed.[7] The required contents of a government tort claim are specified in California 
Government Code Section 910, which mandates inclusion of the claimant's name and address, the address for 
service of notice, the date, place, and circumstances of the incident, and a description of the injury, damage, or 
loss incurred.[7] 

Upon receipt, the public entity has 45 days to accept, deny, or request amendment of the claim.[7][10] If the 
claim is denied in writing within the 45-day period, the claimant then has six months from the date of the 
denial to file a civil lawsuit in superior court.[7][10] If the public entity fails to respond within 45 days, the 
claim is deemed rejected by operation of law, and the claimant has two years from the original accrual date 
(the date of injury) to file suit-effectively providing an extended timeline but still shorter than the standard 
two-year statute of limitations measured from discovery.[7][10] 

Failure to comply with the claims presentation requirements (timely filing, proper content, proper delivery to 
the correct entity) bars all claims against the public entity unless the plaintiff obtains relief under California 
Government Code Section 946.6, which permits petition for relief from the claims presentation requirements 
upon showing good cause for late filing.[7] This relief is narrowly granted and requires demonstration that the 
plaintiff acted reasonably and diligently despite missing the six-month deadline.[7] 

II. Current Legal Landscape: Recent Developments and Trends (2025-2026) 

A. Recent Amendments and Policy Shifts Affecting PI Practice 

MICRA Cap Adjustments (2026): As noted above, the MICRA caps on non-economic damages in medical 
malpractice cases continued their annual increases on January 1, 2026, rising to $470,000 (non-death) and 
$650,000 (wrongful death) pursuant to Assembly Bill 35 (signed in 2022).[4][33] These increases, while 
providing marginally greater recovery for medical malpractice victims, remain substantially below the 
statutory caps in other tort categories and reflect the ongoing tension between medical malpractice reform 
(initiated in 1975) and victim compensation. 

Comparative Negligence Application in Modern Litigation (2025 Development): Recent case law continues to 
refine the application of pure comparative negligence, with particular attention to comparative fault 
determinations in negligent entrustment cases (vehicle owner liability for permitting an unfit driver to use a 
vehicle) and vicarious liability scenarios.[64] Courts have clarified that comparative negligence principles 
apply fully to these derivative liability theories, and juries must carefully apportion fault among all potentially 
responsible parties before applying Proposition 51's several liability limitations on non-economic 
damages.[10][64] 

Insurance Minimum Requirements Update (January 2025): California updated its mandatory auto insurance 
minimums for the first time in 56 years through Senate Bill 1107, effective January 1, 2025, increasing the 
required coverage from $15,000/$30,000/$5,000 (single-injury/total-injury/property) to 
$30,000/$60,000/$15,000.[57] This enhancement directly impacts settlement ranges and policy limit 
considerations in automobile accident cases filed after January 1, 2025. 

B. Prevailing Procedural Trends in Northern California Courts 

San Francisco Superior Court: The San Francisco Courthouse (100 Montgomery Street, Suite 800; 630 
Sansome Street, 4th Floor, Room 475; and Concord Hearing Location at 1855 Gateway Blvd., Suite 850, 
Concord, CA 94520) continues to enforce strict adherence to California Rules of Court pleading requirements, 
particularly regarding complaint specifications and service requirements.[53] Recent local rules impose 
heightened expectations for mandatory settlement conference statements (due five court days before the MSC 
conference) and require detailed itemization of economic and non-economic damages by each plaintiff, with 
discussion of all facts and law pertinent to liability and damages.[53] 

Discovery Practices and Timeline Expectations: Discovery remains a critical and time-consuming phase, 
typically lasting 6-12 months following complaint filing, with discovery cutoff 30 days before trial unless 
parties agree to extend.[12][25] Parties are increasingly utilizing early neutral evaluation (ENE) and mediation 
to resolve disputes prior to discovery completion, reducing overall case duration and litigation costs.[47] 
Courts encourage or mandate ADR participation before trial under California Rules of Court, Rule 3.1380, 
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which governs mandatory settlement conferences and allows judges to order additional settlement conferences 
at their discretion.[53] 

Enforcement of Service Deadlines: Courts have grown more rigorous in enforcing the 60-day service deadline 
under California Code of Civil Procedure Section 583.210, with plaintiffs increasingly seeking extensions via 
written application showing good cause rather than assuming service can occur within a more relaxed 
timeframe.[2][23] 

C. Insurance Industry Response and Settlement Dynamics (2025-2026) 

Insurance companies continue to apply California's Fair Claims Settlement Practices Regulations, requiring 
acknowledgment of claims within 15 calendar days, acceptance or denial of liability within 40 days of 
sufficient proof of loss, and payment within 30 days of settlement execution.[26] However, settlements 
increasingly include complex lien resolution issues involving health insurance subrogation (particularly 
ERISA plans, which are exempt from California's "Made Whole" doctrine but often negotiate reductions), 
Medicare/Medicaid lien recovery, and coordination of benefits, adding 2-8 weeks to post-settlement 
processing.[66][69] This has become a critical consideration in settlement negotiations, with experienced 
practitioners increasingly negotiating lien reductions as part of the demand package rather than after 
settlement.[69] 

III. Detailed Procedural Overview: Stage-by-Stage Filing Process in California 

A. Pre-Filing Stage: Initial Consultation and Case Evaluation (Weeks 1-2) 

The personal injury process in California begins with an initial consultation between the injured party and 
legal counsel. During this meeting, the attorney reviews the factual circumstances of the incident, obtains a 
detailed account of the injury and its consequences, assesses the applicable standard of care and potential 
defendants, and provides an initial evaluation of case strength and potential value.[19][22] The attorney will 
explain California's statute of limitations, comparative negligence principles, and the anticipated timeline for 
case resolution, while also clarifying attorney fee arrangements. 

Fee Arrangements: California personal injury attorneys typically work on a contingency fee basis, meaning 
the client pays no upfront fees and the attorney receives a percentage of the recovery (typically 33.3% if 
settled before lawsuit filing, 35-40% if settled after filing or litigated to judgment).[14][42] These percentages 
are negotiable and not set by law, though attorneys have discretion to adjust fees based on case complexity, 
likelihood of success, and the specific demands of the representation.[14][42] Contingency fee agreements 
must comply with California Business and Professions Code Section 6147, which requires written agreements 
clearly stating the percentage, identifying which costs are deducted before or after fee calculation, and 
addressing how liens and third-party claims are handled.[14][42] 

Initial Investigation Objectives: Following intake, the attorney directs investigation into: (1) evidence 
preservation (scene photographs, video footage, witness contact information, police reports); (2) medical 
documentation (obtaining medical records, bills, and treatment recommendations); (3) liability evidence 
(traffic collision reports, business records regarding property maintenance or security, expert opinions); (4) 
damages quantification (lost wage documentation, receipts for medical expenses, expert opinions regarding 
permanence of injuries or future medical needs).[19][22] 

B. Investigation and Evidence Gathering Phase (Weeks 2-8, extending based on injury complexity) 

This stage focuses on compiling a comprehensive evidence package supporting liability and damages. Key 
activities include: 

Medical Record Acquisition: Under California Health and Safety Code Section 123110, patients have the right 
to access and copy their medical records upon written request, with healthcare providers required to provide 
records within 15 days of receiving the request (allowing up to 25 cents per page for photocopies, or 50 cents 
per page if microfilm copying is required).[49] Complete medical records establish the causal connection 
between the incident and the injury, document the nature and extent of treatment, and provide the foundation 
for medical expense damages claims. 

Accident Investigation and Reconstruction: For motor vehicle accidents, the attorney obtains police reports 
(which are admissible in settlement discussions and insurance claims though generally inadmissible at trial), 
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witness statements, photographs of vehicle damage and scene conditions, traffic engineering expert reports (if 
necessary to establish fault in complex multi-vehicle collisions), and cell phone records or video evidence 
demonstrating defendant conduct (e.g., texting at time of collision).[2][19] 

Third-Party Involvement and Multiple Defendants: Attorneys carefully identify all potentially responsible 
parties-for example, in a slip-and-fall case, both the property owner and the property manager; in a vehicle 
collision, the driver, vehicle owner, and potentially the employer if the driver was acting within employment 
scope (respondeat superior liability); in product defect cases, the manufacturer, distributor, and retailer.[19] 
Each defendant may have distinct liability theories and insurance coverage, affecting settlement strategy. 

Expert Engagement: Depending on claim type, experts may include medical professionals (to establish 
causation, permanence, and prognosis), accident reconstruction specialists (to establish fault and causation in 
motor vehicle cases), industrial hygienists (in toxic exposure cases), engineers (in product defect or premises 
liability cases), and economic experts (to calculate lost earning capacity).[19] Expert engagement occurs early 
for medical malpractice cases, where expert testimony is required to establish applicable standards of care, but 
may be deferred in straightforward negligence cases pending settlement discussions. 

C. Demand Letter Stage and Settlement Negotiations (Weeks 6-16, often extending 8-12 weeks post-demand) 

Once medical treatment has stabilized or the injured party reaches maximum medical improvement (MMI), 
the attorney prepares and sends a detailed demand letter to the at-fault party's insurance company. This letter 
functions as the opening salvo in settlement negotiations and serves multiple purposes: establishing clear 
notice of the claim, presenting evidence of liability and causation, documenting damages, and proposing a 
settlement range.[8][11][21] 

Demand Letter Contents:[8][11][21] 

Detailed factual narrative of the incident, including date, time, location, and a clear description of how the 
defendant's conduct created the condition causing injury 

Legal theories of liability (negligence, strict liability, breach of duty) with citation to applicable legal 
standards 

Evidence supporting liability (police reports, witness statements, photographs, surveillance footage, expert 
opinions) 

Complete itemization of special damages (medical bills with dates and provider breakdown, lost wages with 
pay stubs, property damage estimates) 

Narrative of general damages (pain and suffering, emotional distress, impact on daily functioning, interference 
with relationships, loss of enjoyment of life) 

Demand for settlement, typically structured as special damages plus a multiplier for general damages (ranging 
from 2-5x special damages depending on injury severity and case strength) 

Deadline for response (typically 30-45 days) 

Insurance Company Response Timeline: Under California's Fair Claims Settlement Practices Regulations, 
insurance adjusters typically take 30-60 days to review the demand package and respond with either 
acceptance, denial of liability, or a counteroffer.[24][26] If liability is accepted but damages disputed, the 
adjuster responds with a settlement offer significantly lower than the demand; negotiations then proceed 
through multiple rounds of demands and counteroffers, with each side making incremental 
concessions.[21][26] 

Settlement Negotiations Strategy: Experienced personal injury attorneys employ several negotiation tactics: 
presenting demand letters that clearly articulate the strength of liability evidence and the vulnerabilities in the 
defendant's position; leveraging medical expert opinions regarding permanence of injury and ongoing 
treatment needs; using prior jury verdicts from similar cases to establish realistic damage ranges; and 
addressing comparative negligence arguments by acknowledging the defendant's strongest contentions while 
distinguishing the plaintiff's actual fault contribution.[24][26] 
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Key Negotiation Dynamics: If the defendant's insurance policy limits are insufficient to cover the full value of 
the claim (policy limits of $30,000 against damages of $150,000), the attorney may demand the full policy 
limits plus pursue a bad faith claim against the insurer for failure to settle within policy limits (potentially 
allowing recovery beyond the policy limits).[26] Alternatively, if the plaintiff contributed to the accident 
through comparative negligence (e.g., a rear-end collision where the plaintiff's vehicle had a broken brake 
light), the adjuster uses this fact to reduce the settlement offer; the attorney must then present evidence that the 
plaintiff's fault percentage is minimal and that the defendant's conduct was the dominant cause of the accident. 

Settlement Acceptance: Once both parties reach agreement on a settlement amount, the insurance company 
drafts a settlement agreement and release form, which the plaintiff signs acknowledging that the settlement 
constitutes full compensation for the incident and that the plaintiff waives all claims against the defendant and 
releases the defendant from further liability.[21][26] Upon receipt of the signed release, the insurance 
company typically issues payment within 10-30 days, though this timeline extends significantly if lien 
resolution (health insurance subrogation, Medicare recovery, or other medical provider liens) remains 
pending.[21][69] 

D. Complaint Filing Stage (if settlement fails; typically Weeks 16-20 post-incident) 

If settlement negotiations reach an impasse, the attorney proceeds to file a formal complaint initiating 
litigation. This stage involves multiple procedural components: 

Complaint Preparation and Filing:[31][34] The complaint must be filed on Judicial Council Form PLD-PI-001 
(Complaint-Personal Injury, Property Damage, Wrongful Death), which provides standardized formatting and 
includes fields for: type of case (motor vehicle, general negligence, intentional tort, products liability, 
premises liability, etc.); jurisdictional information (unlimited civil case if amount exceeds $35,000); 
identification of parties; and causes of action attached separately.[31][34] The complaint must include a 
statement of facts constituting the cause of action, allegations supporting each legal element of negligence 
(duty, breach, causation, damages), and a demand for relief (typically "according to proof" rather than a 
specific dollar amount, due to California Code of Civil Procedure Section 425.10(b)).[5][31] 

Filing Fees: The current filing fee for a civil complaint in unlimited civil cases (amount exceeding $25,000) is 
$435 in most California counties (higher in San Francisco, Riverside, and San Bernardino due to local 
surcharges).[14][17] This fee is deducted from the final recovery if the case settles or goes to judgment; if the 
plaintiff loses, the plaintiff typically cannot recover filing fees unless the defendant's conduct was particularly 
egregious (warranting a frivolous litigation sanction against the defendant). 

Concurrent Filings and Mandatory Forms: Along with the complaint, the plaintiff must file a Civil Case Cover 
Sheet (Form CM-010), which provides statistical data to the court regarding case type, amount in controversy, 
and number of causes of action.[74] The court then issues a Summons (Form SUM-100), notifying the 
defendant of the lawsuit and providing 30 calendar days for the defendant to file a response (answer, 
demurrer, or motion to strike).[77] 

Venue and Jurisdiction: The complaint must be filed in the superior court of the county where the defendant 
resides, where the cause of action arose, or (in some cases) where a defendant is employed or operates a 
business.[50] For Northern California residents, cases are typically filed in the San Francisco Superior Court 
(if the parties reside in San Francisco, Marin, or surrounding counties) or in the county where the injury 
occurred. 

E. Service of Process (Weeks 20-22, or up to 3 years to maintain the action) 

Within 60 days of filing (or at most three years from filing under CCP Section 583.210), the plaintiff must 
serve the defendant with the summons and complaint via one of several methods authorized under California 
Code of Civil Procedure SectionSection 415.10-415.50.[20][23] 

Service Methods:[23] 

Personal service: Direct hand-delivery to the defendant (or authorized agent) by a person 18 years or older 
who is not a party to the action 

Substituted service: Delivery to a person of suitable age and discretion at the defendant's dwelling place or 
business, followed by mailing a copy by first-class mail 
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Service by mail: In limited circumstances, mailing by first-class or certified mail (generally available only if 
prior service attempts failed or under specified conditions) 

Service by publication: In newspaper or other publication, permissible only when defendant cannot be located 
after diligent efforts and court approves 

Proof of Service: Following service, the process server or party effecting service must file a proof of service 
with the court, establishing compliance with service requirements and triggering the defendant's 30-day 
response deadline.[20] Failure to properly serve the defendant within the statutory timeframe (60 days, or up 
to three years to maintain the action) results in mandatory dismissal and forfeiture of the plaintiff's right to 
proceed.[20] 

F. Defendant's Response Phase (Weeks 22-26 post-incident) 

The defendant has 30 calendar days from the date of service to respond to the complaint.[50] Common 
responses include: 

Answer: The defendant files a formal answer admitting or denying each allegation in the complaint and 
asserting affirmative defenses (comparative negligence, assumption of risk, statute of limitations, etc.). The 
answer does not re-litigate facts but establishes the defendant's factual contentions for purposes of trial. 

Demurrer: The defendant challenges the legal sufficiency of the complaint, arguing that even if all facts 
alleged are true, the complaint fails to state a cause of action for which relief can be granted. Demurrers are 
disfavored under modern California pleading standards and are rarely granted. 

Motion to Strike: The defendant seeks removal of improper allegations or requests for punitive damages. 

Motion to Quash Service: The defendant contests the court's jurisdiction over the defendant personally, 
arguing that service was improper. 

Failure to respond within 30 days results in a default judgment against the defendant, with damages 
determined by the court based on plaintiff's proof. 

G. Discovery Phase (Weeks 26-78, typically 6-12 months post-filing) 

Following the defendant's response, both parties enter the discovery phase, governed by California Code of 
Civil Procedure SectionSection 2016.010-2036.050. Discovery is mandatory and encompasses four primary 
mechanisms: 

Interrogatories (written questions): Each party submits written questions to opposing parties, who must 
provide verified written responses within 30 days.[25] Form interrogatories address routine matters (identity 
of witnesses, business relationships, insurance coverage); special interrogatories address claim-specific facts 
(how the defendant's conduct deviated from industry standards, what warnings were provided about product 
hazards, etc.). 

Requests for Production of Documents: Parties demand production of documents, electronically stored 
information, and tangible items (medical records, business records, surveillance footage, maintenance logs, 
prior incident reports).[25] These requests are critical in premises liability cases (demanding maintenance 
logs, prior injury reports, inspection schedules) and product liability cases (demanding design documents, 
testing reports, prior complaints). 

Requests for Admission: Parties request opposing parties to admit or deny specific factual statements (e.g., 
"Admit that the defendant was traveling above the posted speed limit at the time of collision").[25] If not 
denied, admissions are deemed true and need not be proven at trial, significantly streamlining trial 
preparation. 

Depositions: Attorneys conduct oral questioning of opposing parties, witnesses, and expert witnesses, 
recorded by a court reporter and transcribed.[2][12] Depositions serve multiple purposes: obtaining sworn 
testimony before trial, testing witness credibility and consistency, discovering opposing party's evidence and 
theories, preserving testimony of witnesses who may be unavailable at trial, and identifying documents 
requiring production. 
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Discovery Cutoff and Timeline: The discovery phase must conclude 30 days before trial (the "discovery 
cutoff"), unless parties agree to extend or the court orders otherwise.[25][50] For a case filed in week 26 and 
set for trial in month 14 (approximately 70 weeks), discovery must be substantially completed by week 64 to 
accommodate discovery cutoff requirements. 

Expert Disclosure and Rebuttal: Expert opinions must be disclosed with sufficient specificity to allow 
opposing parties adequate time to prepare expert rebuttal. Failure to disclose experts timely results in 
exclusion of expert testimony at trial under California Evidence Code Section 1158 and case law standards. 

H. Pre-Trial Procedures: Motions, Settlement Conferences, and Trial Preparation 

Summary Judgment Motions (California Code of Civil Procedure Section 437c): Either party may move for 
summary judgment, arguing that no genuine dispute of material fact exists and the moving party is entitled to 
judgment as a matter of law.[50] These motions are decided solely on the written papers and declarations, 
without live testimony; they succeed only if the moving party presents evidence establishing all elements of 
the claim (or affirmative defense) such that no reasonable jury could find for the non-moving party. 

Mandatory Settlement Conference (California Rules of Court, Rule 3.1380): Courts typically schedule a 
mandatory settlement conference (MSC) 4-8 weeks before trial, with a judge or judicial officer serving as 
mediator.[53] Each party must submit a settlement conference statement (due five court days before the MSC) 
containing: a good faith settlement demand, an itemization of economic and non-economic damages, a good 
faith settlement offer (from the defendant), and a detailed discussion of facts and law pertaining to liability 
and damages.[53] The MSC provides a final opportunity for judicial input on case valuation and settlement 
feasibility before trial. 

Trial Preparation: If the case does not settle at the MSC, trial preparation accelerates. Attorneys organize 
documentary evidence, finalize witness lists, prepare direct examination outlines, and develop cross-
examination strategies for opposing witnesses. The parties must exchange trial documents (witness lists, 
exhibit lists, proposed jury instructions) and provide trial briefs addressing key legal issues anticipated to 
arise. 

I. Trial and Post-Trial Procedures 

Jury Selection and Opening Statements (California Code of Civil Procedure SectionSection 577-635): Trial 
commences with jury selection (voir dire), in which attorneys and the judge question potential jurors 
regarding bias and ability to apply the law fairly.[27] Following jury selection, attorneys deliver opening 
statements (not argument, but a roadmap of evidence to be presented), establishing the factual and legal 
themes of the case. 

Evidence Presentation and Testimony (typically 2-10 days for straightforward cases; up to 4 weeks for 
complex cases): Plaintiff presents case-in-chief with fact witnesses, medical experts, and economic experts 
establishing all elements of negligence (duty, breach, causation, damages) and rebutting defendant's 
comparative negligence arguments.[27] Defendant presents case-in-chief challenging plaintiff's liability 
evidence, presenting comparative negligence evidence, and arguing damages are excessive or speculative.[27] 

Jury Instructions and Closing Arguments: The judge provides comprehensive jury instructions addressing the 
law applicable to the case, including negligence elements, comparative negligence, and damages 
calculation.[27] Attorneys deliver closing arguments, summarizing evidence and its application to legal 
standards, and explicitly requesting specific damage awards (e.g., "We ask that you award $150,000 for past 
medical expenses, $500,000 for pain and suffering, and $200,000 for loss of earning capacity"). 

Verdict and Judgment: The jury deliberates (typically 2-8 hours in straightforward cases, up to 2-3 days in 
complex cases) and returns a verdict specifying liability findings (percentage of fault for each defendant and 
plaintiff) and damage awards (itemized by category).[27] The jury's verdict is not binding on the judge but 
becomes a judgment unless the judge grants a post-trial motion for new trial or motion for judgment 
notwithstanding the verdict (JNOV). 

Post-Trial Motions (California Code of Civil Procedure SectionSection 657-663a): Either party may move for 
a new trial (on grounds of excessiveness or inadequacy of damages, trial errors, or newly discovered 
evidence) or for JNOV (arguing no substantial evidence supports the verdict).[68][71] These motions must be 
filed within 30 days of judgment and extend the time to appeal by up to 180 days from entry of judgment.[71] 
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Appeal and Finality (California Code of Civil Procedure SectionSection 904.1-928.5): Any party aggrieved by 
the judgment may appeal to the California Court of Appeal within 60 days (or 90 days if post-trial motions 
were filed), raising arguments that trial court erred in legal rulings, jury instructions, or evidentiary 
determinations.[71] The appellate court reviews the trial record on paper and may affirm, reverse, or remand 
for new trial. 

IV. Strategic Analysis Framework: Evaluating Claim Strength and Settlement Value 

A. Elements of Negligence: Four-Factor Analytical Framework 

Every personal injury claim in California must establish all four elements of negligence, each of which must 
be proven by a preponderance of the evidence (i.e., more likely true than not).[38][41] 

Element 1: Duty of Care. The first element requires establishing that the defendant owed a legal duty to 
exercise reasonable care toward the plaintiff.[38][41] In most circumstances, this element is straightforward-
drivers owe other drivers and pedestrians a duty to operate vehicles safely; business owners owe customers a 
duty to maintain premises in safe condition; manufacturers owe consumers a duty to provide products free of 
unreasonable hazards.[38][41] However, in some circumstances (e.g., a social host's duty toward a guest; a 
parent's duty toward a third party), the scope of the duty may be disputed. 

Element 2: Breach of Duty. The plaintiff must prove that the defendant's conduct fell below the applicable 
standard of care-either through affirmative acts (e.g., speeding, failing to maintain equipment) or omissions 
(e.g., failing to warn of hazards, failing to inspect property).[38][41] The standard is that of a "reasonable 
person" in similar circumstances, adjusted for the defendant's actual knowledge and expertise (a commercial 
driver held to higher standard than ordinary driver; a physician held to standard of care within medical 
profession). 

Element 3: Causation (Proximate Cause). The plaintiff must establish that the defendant's breach of duty was 
both the actual cause ("but for" the defendant's conduct, the injury would not have occurred) and the 
proximate cause (the injury was a foreseeable result of the defendant's conduct and not intervened upon by an 
independent, unforeseeable act of a third party).[38][41] This element is often the most contested, particularly 
in medical negligence cases where expert testimony is essential. 

Element 4: Damages. Finally, the plaintiff must prove that actual damages resulted-economic losses (medical 
bills, lost wages) or non-economic losses (pain and suffering, emotional distress) with sufficient specificity 
that a jury can calculate a reasonable award.[38][41] Speculative or remote damages are not recoverable. 

B. Comparative Negligence Analysis: Quantifying Plaintiff's Fault Exposure 

Once liability is established, the critical strategic question becomes: what percentage of fault will a jury assign 
to the plaintiff? This percentage directly reduces damages recovery, so minimizing it is a core litigation 
objective. 

Comparative Negligence Assessment Framework: 

Plaintiff's conduct preceding incident: Did plaintiff violate any traffic law, safety standard, or reasonable care 
obligation? (e.g., speeding, failure to wear seatbelt, distracted driving in motor vehicle case; failure to 
maintain footing awareness in slip-and-fall case) 

Defendant's conduct severity: How egregious was defendant's violation compared to plaintiff's? (e.g., plaintiff 
traveling 5 mph over limit vs. defendant running red light) 

Foreseeability of harm: Did plaintiff's conduct foreseeably increase risk of injury? (e.g., not wearing seatbelt 
may increase injury severity but did not cause collision) 

Prior similar incidents: Did either party have prior experience suggesting knowledge of hazard or need for 
heightened care? 

Jury composition: Will particular jurors empathize with plaintiff's situation despite comparative fault, or will 
they heavily penalize plaintiff conduct? 

Settlement Impact of Comparative Negligence: Even a 20-30% comparative fault finding can reduce an 
otherwise $200,000 settlement by $40,000-$60,000. Conversely, if plaintiff can establish pure defendant 
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liability (0% plaintiff fault), this eliminates a major insurance company negotiating leverage point. Discovery 
is often weaponized to either amplify or minimize plaintiff's comparative fault exposure. 

V. Practical Evidence and Documentation Requirements 

A. Medical Evidence: Foundation for Causation and Damages 

Medical records and expert testimony form the evidentiary foundation for proving both causation (the 
defendant's conduct caused the injury) and damages (the extent of resulting harm). 

Medical Record Components: 

Emergency room or urgent care records: Initial evaluation, vital signs, imaging studies (X-rays, CT scans, 
MRI), diagnoses, and treatment rendered 

Physician office records: Follow-up visits, progress notes documenting symptoms and functional limitations, 
physical examination findings, and ongoing treatment 

Specialist records: Orthopedic, neurological, or other specialist evaluations; diagnostic testing results; 
treatment plans 

Surgical records: Operative reports, anesthesia records, pathology reports, post-operative imaging 

Rehabilitation records: Physical therapy or occupational therapy progress notes documenting functional 
recovery or persistent limitations 

Pharmacy records: Medication listings, dosages, and refill patterns (particularly pain medications, muscle 
relaxants, or psychiatric medications) 

Medical bills and invoices: Itemized billing supporting economic damages claims 

Medical Expert Declaration or Testimony: In any case involving injury requiring medical treatment, a 
physician retained by the plaintiff will prepare a declaration (or testify at deposition and trial) addressing: (1) 
the nature and extent of plaintiff's injuries; (2) whether these injuries were caused by the defendant's conduct 
(based on medical history, physical examination, and diagnostic testing); (3) the treatments required, 
including both past and anticipated future medical care; and (4) the prognosis and permanence of any lasting 
effects.[19][22] 

B. Economic Damages Documentation: Medical Bills, Lost Wages, and Future Losses 

Economic damages require documentation establishing the amount of financial loss suffered: 

Medical Expenses: Complete invoices from all healthcare providers, hospital records detailing itemized 
charges, and outstanding medical bills or liens asserted by providers.[49][50] These are straightforward to 
quantify and generally not disputed once causation is established. 

Lost Wages: Pay stubs, tax returns, and employer verification letters establishing the plaintiff's regular income 
and the period during which the plaintiff was unable to work due to injury.[19][22] For self-employed 
individuals, tax returns and business accounting records establish income. 

Loss of Earning Capacity: In cases of permanent disability or significant scarring affecting employment 
prospects, economic experts calculate the present value of lost future earnings using actuarial and economic 
modeling based on plaintiff's age, education, prior earnings history, and anticipated remaining work-life.[19] 
This category is most significant in cases involving permanent disability. 

Other Economic Losses: Costs of home care, modifications to residence for accessibility, transportation costs, 
and other quantifiable economic impacts of the injury.[19] 

C. Non-Economic Damages Evidence: Pain and Suffering, Emotional Distress, Loss of Enjoyment of Life 

Non-economic damages are inherently subjective and require narrative evidence (plaintiff testimony and 
witness testimony) rather than documentary support: 
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Plaintiff Testimony: The injured party testifies regarding: the intensity and duration of physical pain; 
psychological effects (depression, anxiety, sleep disruption); impact on relationships (marital discord, 
estrangement from children); lost activities and hobbies (inability to exercise, play sports, pursue recreational 
interests); and diminished quality of life.[13][16] 

Family Member Testimony: Spouses, parents, or adult children provide testimony regarding changes in 
plaintiff's personality, mood, activity level, and family interactions resulting from injury.[13][16] 

Medical Expert Opinion: Treating physicians and pain management specialists testify regarding permanence 
of pain, prognosis for improvement, and the chronic nature of plaintiff's condition.[13][16] 

Jury Instructions and Damage Calculations: Juries are instructed that non-economic damages need not be tied 
to any specific economic loss or calculation method-rather, jurors use their common sense to determine a 
dollar value reflecting the severity and permanence of the plaintiff's suffering.[13] Experienced trial attorneys 
often provide example calculations (e.g., "If you determine plaintiff suffered moderate daily pain for 5 years, a 
daily rate of $100-$200 per day of suffering would total $182,500-$365,000 over that period") to anchor jury 
deliberations without improperly suggesting a specific figure. 

VI. Damages Framework in Detail: Economic, Non-Economic, and Special Categories 

A. Economic Damages: Calculation and Proof 

Past Medical Expenses: Calculated by summing all invoices from healthcare providers (hospitals, physicians, 
physical therapists, diagnostic imaging facilities) related to the plaintiff's injury.[16] These are typically 
uncapped and fully recoverable. 

Past Lost Wages: Calculated as the plaintiff's average daily or weekly earnings during periods of inability to 
work, multiplied by the number of days or weeks the plaintiff missed work.[16] For salaried employees, this is 
straightforward; for hourly employees with variable hours, averages must be calculated; for self-employed 
individuals, tax returns and business records establish income. 

Future Medical Expenses: In cases involving permanent injury requiring ongoing treatment, economic experts 
project the cost of anticipated medical care over the plaintiff's remaining lifetime, discounted to present 
value.[16] This requires careful medical expert opinion regarding anticipated treatment frequency, costs, and 
duration. 

Loss of Earning Capacity: For permanent disabilities affecting the plaintiff's ability to work or limiting 
employment options, economic experts calculate diminished lifetime earnings using actuarial methods, labor 
market data, and plaintiff-specific factors (age, education, prior earnings trajectory).[16] This category can 
result in substantial awards in cases involving young injured parties. 

B. Non-Economic Damages: MICRA Caps and General Negligence Ceilings 

Medical Malpractice Non-Economic Damages Caps (MICRA): As discussed above, non-economic damages 
in medical malpractice cases are capped (as of 2026): $470,000 in non-death cases and $650,000 in wrongful 
death cases, with annual increases through 2034.[4][33][36] These caps apply regardless of jury verdict size or 
case severity-even if a jury determines that a patient's suffering warrants $2 million in damages, the award is 
mechanically reduced to the statutory cap.[4][33][36] This has been highly controversial and the subject of 
ongoing litigation regarding constitutionality. 

General Personal Injury Non-Economic Damages (No Cap): Outside medical malpractice, California imposes 
no statutory cap on non-economic damages, permitting juries to award unlimited compensation for pain, 
suffering, emotional distress, and loss of enjoyment of life based on case evidence.[13] However, trial courts 
review verdicts for "excessiveness" and may grant new trial motions or remittitur (reduction) if damages 
appear disproportionate to evidence presented.[27] 

C. Punitive Damages: When Available and Calculation Standards 

Punitive damages (also called exemplary damages) are rarely awarded but are available in California under 
California Civil Code Section 3294, which permits punitive damages "where it is proven by clear and 
convincing evidence that the defendant has been guilty of oppression, fraud, or malice."[51][54] 
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"Oppression, Fraud, or Malice" Defined:[51][54] 

Oppression: Despicable conduct intentionally disregarding the plaintiff's rights (e.g., knowing that a vehicle 
has a dangerous defect and selling it without disclosure) 

Fraud: Intentional misrepresentation, deceit, or concealment of a material fact (e.g., manufacturer knowingly 
misrepresenting safety test results) 

Malice: Conscious disregard for plaintiff's well-being with intention to harm (e.g., deliberate infliction of 
emotional distress through harassment) 

"Clear and Convincing Evidence" Standard: This is a heightened standard of proof (more demanding than 
preponderance of evidence but less demanding than beyond reasonable doubt), requiring evidence "so clear, 
direct, and weighty that the jurors reach a firm conviction regarding the truth of allegations sought to be 
established."[51][54] 

Calculation and Limitations: Punitive damages are not calculated using any fixed formula; rather, juries 
consider the defendant's degree of culpability, financial resources (though not merely to increase damages 
based on defendant wealth), and the necessity of the award to deter similar conduct.[51][54] The U.S. 
Supreme Court has indicated that punitive damages awards "grossly disproportionate" to actual damages may 
violate due process, though California courts have not applied specific mathematical ratios.[51] 

Punitive Damages in Wrongful Death Cases: Notably, punitive damages are generally not permitted in 
wrongful death cases unless the defendant is convicted of felony murder; however, punitive damages may be 
pursued through a "survival action" (damages the deceased would have recovered had they survived) by the 
estate representative on behalf of the decedent's heirs.[51][55] 

VII. Comparative Negligence and Proposition 51: Joint and Several Liability Limitations 

A. Pure Comparative Negligence: Recovery Despite Plaintiff Fault 

California's pure comparative negligence system uniquely permits recovery even when plaintiff bears majority 
fault.[2][43][46][76] If a jury determines that plaintiff is 75% at fault and defendant is 25% at fault, and total 
damages are $100,000, plaintiff recovers $25,000 (the defendant's proportionate share).[2][43][46][76] This is 
substantially more plaintiff-friendly than the modified comparative negligence rules (50% or 51% bar) applied 
in other states, where plaintiff's fault at or above the threshold bars all recovery. 

Strategic Implications: Defendants focus heavily on comparative negligence evidence during discovery and 
trial preparation, seeking to inflate plaintiff's fault percentage and thereby reduce defendant's exposure. 
Conversely, plaintiff's attorneys focus on evidence minimizing plaintiff's contribution to the accident and 
emphasizing defendant's dominant role in causing the injury. 

B. Proposition 51: Separate Liability for Non-Economic Damages 

California Civil Code Section 1431.2 (Proposition 51, enacted in 1986) restructured joint and several liability 
such that non-economic damages are subject to "several liability" (each defendant liable only for 
proportionate share) while economic damages remain subject to joint and several liability (each defendant 
potentially liable for full amount).[10][43][73] 

Practical Example:[10][73] 

Plaintiff injured in 2-vehicle collision; Defendant A (driver of vehicle A) is 70% at fault; Defendant B 
(manufacturer of allegedly defective vehicle brakes) is 30% at fault 

Total damages: $500,000 in economic damages, $300,000 in non-economic damages 

Judgment: 

Economic damages: Plaintiff may collect full $500,000 from either defendant (or combination thereof), 
regardless of proportionate fault 

Non-economic damages: Defendant A liable for 70% x $300,000 = $210,000; Defendant B liable for 30% x 
$300,000 = $90,000 
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Impact on Settlement: If Defendant B's insurance coverage is limited ($100,000) and Defendant A is 
judgment-proof or underinsured, Plaintiff's actual recovery falls significantly short of jury verdict because 
Proposition 51 prevents Plaintiff from collecting full non-economic damages from the more solvent 
defendant. 

C. Exceptions to Proposition 51: Vicarious Liability and Horizontal vs. Vertical Liability 

Proposition 51's several liability limitation does not apply when a defendant's liability is vicarious (imposed 
by operation of law based on defendant's relationship to the actual tortfeasor) rather than based on the 
defendant's own direct fault.[10][73] The most common scenario involves employer liability under the 
doctrine of respondeat superior, where an employer is held liable for an employee's negligence committed 
within the scope of employment. 

Horizontal vs. Vertical Liability Distinction:[10][73] 

Horizontal liability: Both defendants acted independently and contributed to the plaintiff's injury based on 
their own conduct (e.g., two drivers in separate vehicles, each contributing to collision)-Proposition 51 applies 

Vertical liability: One defendant (e.g., employer) is liable based on relationship to the actual tortfeasor (e.g., 
employee), not based on the defendant's own fault-Proposition 51 does not apply, and the employer is liable 
for the employee's proportionate share of damages 

Example: In a case where an employee negligently operates company vehicle and injures plaintiff, if employer 
admits liability under respondeat superior, the employer is not entitled to a Proposition 51 offset; the employer 
is liable for all damages attributable to the employee's negligence (70% of total), not merely the employer's 
own direct fault percentage (which is zero).[10][73] 

VIII. Government Entity Claims: Special Procedures and Shortened Deadlines 

A. Administrative Claim Filing: Six-Month Deadline and Procedural Requirements 

When the defendant is a public entity (state agency, county, city, school district, water district, etc.), the 
plaintiff must file an administrative claim before filing a civil lawsuit. California Government Code Section 
911.2 mandates filing within six months of the date of injury (or within one year for breach of contract 
claims).[7][10] 

Calculation of Six-Month Deadline: The deadline is measured from the date of injury, not from when the 
injury is discovered. If a school student is injured on January 15 in a slip-and-fall at school, the six-month 
deadline expires on July 15, regardless of when symptoms became apparent or when the student sought 
medical treatment. 

Filing Requirements (California Government Code Section 910):[7][10] 

Claimant's name and address 

Address for service of notices 

Date, place, and circumstances of incident 

Description of injury, damage, or loss 

Itemization of damages (if known) 

Signature by claimant or authorized agent 

Many government entities provide printed claim forms; using the entity's form is advisable to ensure 
compliance with local requirements. The claim must be delivered to the correct department-claims against 
cities typically go to the City Clerk or City Attorney; claims against the state go to Department of General 
Services; claims against school districts go to District Superintendent or Clerk. 

Public Entity Response Obligation: Upon receipt, the public entity has 45 days to respond (accept, deny, or 
request amendment).[7][10] If the entity denies the claim in writing within 45 days, the claimant has six 
months from the denial date to file a civil lawsuit. If the entity fails to respond within 45 days, the claim is 
deemed rejected by operation of law on the 45th day, and the claimant has two years from the original injury 
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date to file suit (effectively the same two-year statute of limitations as ordinary negligence claims, but 
measured from injury not discovery).[7][10] 

B. Relief from Claims Presentation Requirements 

If a claimant misses the six-month filing deadline, California Government Code Section 946.6 provides a 
narrow avenue for relief: the claimant may petition the public entity for permission to file a late claim, or if 
denied, may petition the court for relief from the claims presentation requirement.[7][10] Relief requires 
showing: (1) an application was timely made to the public entity; (2) the reason for failure to file timely 
(excusable neglect); and (3) that the public entity would not be prejudiced by late filing.[7][10] Courts strictly 
construe this provision, and "excusable neglect" has a high bar-mere inadvertence or failure to consult an 
attorney is generally insufficient. 

IX. Settlement and Alternative Dispute Resolution: Strategic Alternatives to Trial 

A. Mediation and Neutral Evaluation 

California courts strongly encourage (and in some cases mandate) alternative dispute resolution (ADR) before 
trial.[47][50][53] 

Mediation Process: A neutral third party (mediator) assists the parties in negotiating settlement without 
imposing a decision.[47][50] The mediator meets separately with plaintiff and defense counsel, identifies 
areas of agreement and disagreement, and proposes settlement frameworks. Mediation discussions are 
confidential and inadmissible at trial under California Evidence Code SectionSection 1115-1128. 

Neutral Evaluation: A retired judge or attorney provides a candid assessment of case strengths and 
weaknesses, which often carries persuasive weight in settlement discussions, particularly if one party has been 
underestimating the opposing party's position. 

B. Mandatory Settlement Conference (MSC) Before Trial 

California Rules of Court, Rule 3.1380 requires courts to schedule a mandatory settlement conference (MSC) 
before trial, with a judicial officer (judge, judicial officer, or assigned mediator) facilitating negotiations.[53] 
Attendance is mandatory; trial counsel and parties with full settlement authority must personally appear. The 
MSC typically occurs 30-60 days before scheduled trial date. 

Settlement Conference Statement Requirements:[53] 

Good faith settlement demand (plaintiff's opening position) 

Itemization of economic damages (medical bills, lost wages) and non-economic damages (pain and suffering, 
loss of enjoyment of life) by each plaintiff 

Good faith settlement offer (defendant's opening position) 

Detailed factual and legal analysis of liability and damages 

The settlement conference statement is marked "Confidential-Attorney's Eyes Only" and inadmissible at trial; 
it provides the parties' candid positions and supporting analysis without waiving work product protection. 

C. Structured Settlements and Periodic Payment Judgments 

In cases involving permanent disability or significant ongoing medical needs, settlements may be structured as 
annuity-funded periodic payments rather than lump sums. The Periodic Payment Settlement Act (26 U.S.C. 
Section 104(a)(2), Internal Revenue Code Section 130) provides federal tax benefits for qualified structured 
settlements, allowing the settlement to be invested in an annuity and payments received tax-free over 
plaintiff's lifetime or specified period.[67] 

Structured Settlement Advantages:[67] 

Tax-free payments (unlike lump sums, where plaintiff bears tax liability if invested income is earned) 

Protection against premature depletion (fixed payment schedule prevents plaintiff from spending settlement 
quickly) 
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Accommodation of changing needs (payments can increase with inflation, provide lump sums at specified life 
events) 

Lump Sum Advantages:[67] 

Immediate financial control and flexibility 

Ability to invest and potentially earn returns exceeding fixed annuity rates 

Capacity to respond to emergencies or unexpected expenses 

X. Professional Conduct Considerations and Ethical Obligations 

A. Contingency Fee Agreements and Compliance with California Business & Professions Code Section 6147 

California Business and Professions Code Section 6147 requires that contingency fee agreements for personal 
injury cases be in writing, signed by both attorney and client, and provide the client with a signed copy at the 
time of execution.[14][42] The agreement must clearly state: 

The contingency fee percentage (or percentage ranges if variable based on litigation stage) 

How costs and expenses are deducted (before or after fee calculation) 

How medical liens and health insurance subrogation are handled 

Whether the client may be required to pay costs regardless of case outcome 

That the fee is negotiable and not set by law (except in medical malpractice cases, which have limited fee 
caps) 

Failure to comply with these requirements renders the contingency fee agreement voidable at the client's 
option, meaning the client may refuse to pay the contingency fee and instead require hourly billing.[14] 

B. Duty of Candor to Tribunal and Discovery Obligations 

California Rules of Professional Conduct require attorneys to disclose adverse authority (case law directly 
contradicting the attorney's legal position) to the tribunal, even if opposing counsel fails to identify such 
authority.[50] Similarly, attorneys have continuing discovery obligations to produce responsive documents 
and information; failure to respond to discovery requests (or providing evasive responses) can result in 
sanctions, attorney fees, or case dismissal. 

C. Conflict of Interest Screening 

Before accepting representation, personal injury attorneys must conduct conflict of interest screening to 
ensure they have not previously represented the opposing party or defendant's insurance company (which 
would create direct conflict), and that no co-clients have interests adverse to each other (which might arise if 
representing both plaintiff and injured witness).[50] 

XI. Risk Assessment and Practical Disclaimers 

A. Statute of Limitations: Non-Negotiable Deadline 

The two-year statute of limitations for personal injury claims is strictly enforced; missing this deadline results 
in complete bar to recovery regardless of case merits. Attorneys must calendar statute of limitations dates 
meticulously and maintain backup reminders to guard against inadvertent default. Tolling provisions (which 
pause the statute of limitations clock) apply only in narrow circumstances: minority of plaintiff, mental 
incapacity of plaintiff, defendant's absence from California, or fraud/concealment. Ordinary delay in settling 
or discovering injury does NOT toll the statute of limitations. 

B. Settlement Leverage vs. Trial Risk 

While settlement avoids trial uncertainty, it typically results in lower recovery than best-case trial verdict 
because: (1) insurance companies offer amounts substantially below full damages to avoid litigation costs and 
trial risk; (2) settlement pressure increases as trial date approaches and both parties face trial expenses and 
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outcome uncertainty; (3) cases involving weak liability or significant comparative negligence are extremely 
difficult to try and settle at relatively low figures. 

C. Medical Lien Resolution: Post-Settlement Delays 

Health insurance liens (particularly federal ERISA plans exempt from California's "Made Whole" doctrine) 
frequently consume 20-40% of settlement proceeds, creating significant discrepancy between gross settlement 
amount and net payment to plaintiff. Lien resolution can extend settlement payout 4-8 weeks beyond 
execution of settlement agreement. 

D. Judgment Collectibility Issues 

A favorable jury verdict means little if the defendant lacks assets or insurance coverage to satisfy the 
judgment. "Judgment proof" defendants (those with minimal assets and no insurance) require post-judgment 
collection proceedings that are protracted and often unproductive. Early assessment of defendant's likely 
insurance coverage and asset position is critical to evaluating settlement versus trial tradeoffs. 

XII. Key Deadlines and Timeline Summary 

| Procedural Stage | Deadline | Consequences of Missing | 

|---|---|---| 

| Initial consultation and claim preservation | As soon as possible after injury | Evidence loss, witness 
unavailability | 

| Statute of limitations filing (ordinary claims) | 2 years from date of injury | Claim forever barred | 

| Government entity administrative claim | 6 months from date of injury | Claim against public entity barred | 

| Service of process (after complaint filing) | 60 days from filing (up to 3 years) | Dismissal for failure to 
prosecute | 

| Defendant's response to complaint | 30 days from service | Default judgment against defendant | 

| Discovery requests (initial batch) | 5-6 months after complaint filing | Limits to available evidence | 

| Discovery cutoff | 30 days before trial | Excludes late-disclosed evidence/experts | 

| Mandatory Settlement Conference | As scheduled by court (typically 30-60 days before trial) | Sanctions 
possible for non-attendance | 

| Trial | As scheduled by court | Forfeiture of claim if plaintiff fails to appear | 

| Notice of appeal | 60-90 days after judgment (depending on post-trial motions) | Appellate rights waived | 

XIII. Appendices and Complete References 

Appendix A: Key Statutes and Regulatory Provisions 

California Code of Civil Procedure Sections: 

Section 335.1: Statute of limitations for personal injury (2 years) 

Section 338(c)(1): Statute of limitations for property damage (3 years) 

Section 340.5: Statute of limitations for medical malpractice (1 year from discovery, 3 years from injury, 
whichever earlier) 

SectionSection 415.10-415.50: Service of process methods 

Section 425.10: Complaint pleading requirements 

Section 425.11: Damages notification requirement 

Section 437c: Motion for summary judgment 
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SectionSection 583.210-583.250: Mandatory service deadline 

Section 1431.2: Proposition 51 (several liability for non-economic damages) 

California Civil Code Sections: 

Section 1714: Duty of care and negligence liability 

Section 1431.2: Joint and several liability limitations 

Section 3294: Punitive damages 

Section 3342: Dog bite strict liability 

California Government Code Sections: 

SectionSection 905-915: Government Claims Act-administrative procedures 

Section 910: Contents of government tort claim 

Section 911.2: Timing for filing government claim (6 months) 

Section 912.4: Public entity response deadline (45 days) 

Section 945.6: Lawsuit filing deadline after claim denial 

Section 946.6: Relief from claims presentation requirements 

California Evidence Code Sections: 

SectionSection 1115-1128: Mediation confidentiality 

California Business & Professions Code Sections: 

Section 6147: Contingency fee agreement requirements 

Section 6146: Medical malpractice fee limits 

California Rules of Court: 

Rule 3.110: Service requirements and timing 

Rule 3.1380: Mandatory settlement conference procedures 

Rule 8.104-8.108: Appeal filing and timing 

Appendix B: Key Case Holdings and Precedent 

Li v. Yellow Cab Co., 13 Cal.3d 804 (1975) - Established pure comparative negligence; eliminated 
contributory negligence bar 

Proposition 51/Cal. Civ. Code Section 1431.2 - Limited joint and several liability to economic damages; non-
economic damages subject to several liability only 

Miller v. Stouffer, 9 Cal.App.4th 70 (1992) - Proposition 51 does not apply to vicarious liability; employer 
liable for employee's proportionate share of non-economic damages despite zero direct fault 

Diaz v. Carcamo, 51 Cal.4th 1148 (2011) - Clarified horizontal vs. vertical liability distinction; employer 
admitting vicarious liability cannot be named as separate defendant for negligent hiring 

Appendix C: Court Forms and Documents 

PLD-PI-001: Complaint-Personal Injury, Property Damage, Wrongful Death - Standardized complaint form 
for all PI cases 

SUM-100: Summons - Notice to defendant of lawsuit 

CM-010: Civil Case Cover Sheet - Statistical information sheet filed with complaint 
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POS-010: Proof of Service of Summons - Documentation of service on defendant 

Appendix D: Northern California Court Locations and Procedures 

San Francisco Superior Court: 

Main courthouse: 100 Montgomery Street, Suite 800, San Francisco, CA 94104 

Secondary location: 630 Sansome Street, 4th Floor, Room 475, San Francisco, CA 94111 

Concord location: 1855 Gateway Blvd., Suite 850, Concord, CA 94520 

Filing procedures: Complaints filed with civil case management; venue typically in county where defendant 
resides or cause of action arose. San Francisco court applies CCP requirements plus local rules requiring 
expedited dispute resolution and early settlement conferences. 
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